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by protecting an innocent person from some or all the conse-
quences of the test. Placing a heated piece of iron, for example, 
in the accused person’s hand was called trial by fire. The outcome 
was determined by how quickly the accused healed. Three days 
after the trial an examination was conducted to check for fes-
ters. If sores were present from the burning, the person was con-
sidered guilty. An ordeal by water involved binding the accused 
and throwing the person in a lake. Strangely, if the person sank, 
he or she was presumed innocent, though likely drowned. If the 
accused floated, he or she was considered guilty. Obviously, trials 
by water created a no-win situation and established a presump-
tion of guilt. Clearly, the trials and punishments would be consid-
ered cruel and unusual by our standards.

A New Age of Reason
The Age of Enlightenment brought about new ways of think-

ing in numerous fields, and many of the reforms were thoughtful 
reactions of outrage against the barbaric system of law and pun-
ishment just before the French Revolution in the late 18th cen-
tury. The Classical School and associated theorists critiqued the 
existing approach to law and punishment and sought reform in 
the system. Cesare Beccaria (1738–1794) became famous for his 
persistence in transforming the legal system, despite attacks from 
traditional jurists and religious zealots who believed he was an 
enemy of Christianity, a wicked man, and a poor philosopher.4 He 
received his law degree at the age of 20, and his most famous tome, 
On Crime and Punishment, was published in 1764 when he was 26 
years old. No stranger to arbitrary punishments, Beccaria was placed under house arrest 
for 3 months because his father objected to the woman he wanted to marry.5 The Catholic 
Church condemned his work until 1962.

Beccaria emphasized rationalism, intellectualism, and humanitarianism. His reform of 
the system focused on three major premises. First, he believed that free will, logic, and ratio-
nality were central in decisions to commit or not commit crimes. Second, he promoted the 
idea of deterrence and establishing punishments proportional to the crime. Third, he asserted 
that it is better to prevent crimes than to punish. Specific and general deterrence are impor-
tant foundations for prevention and punishment in our criminal justice system. Specific 
deterrence is directed toward the individual offender to stop bad behavior, which may be 
accomplished through restitution or incapacitation. In contrast, general deterrence is based 
on the perceived negative consequences of being caught and, thus, the threat of punishment 
will inhibit criminal behavior in all members of society.

Beccaria believed in the importance of the social contract; in other words, citizens should be 
willing to sacrifice a minimum amount of liberty to help prevent anarchy and chaos. His three 
principles of punishment are widely cited. In order to be effective, punishment must be certain, 
swift, and proportional. Other basic principles put forth by Beccaria include the following:

•• Laws should maintain the social contract.

•• Legislators should create laws.

•• Judges should impose punishment in accordance with the law.

•• Judges should not interpret the law.

•• Punishment should be based on the pleasure/pain principle.

•• Punishment should be based on the act, not the actor.

•• Punishment should be determined by the crime.

•• Punishment should be prompt and effective.

•• All people should be treated equally.

•• Capital punishment should be abolished except for a few crimes.
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